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1. Introduction

The Petroleum IndustryBill (PIB), is animpatant efort to enact a sirge legisétion that ad-
dressethelerd, fis@ and regulatory framewrksfor the oil and ges industry inNigeria. It as-
piresto regulae the different sectos of the indudry in the country withtheam of makingpe-
troleumresouresmorepositivdy impectful to thecountry's oerdl growthand devdlopment.

Hrstintroducedin 2008 by the Yar daaadmindraion, the bill hassuféred seerd setlacksin
Nigerids @lianenteven asit hes undergone seeral dteratons and amedmets Rercaved
grongeconomicand political interestdhave suntedthe pogess othishill makingt one of the
oldesthills pendingin thechamlars of NperidsNaionaAssembly.

Civil sotety and community groups have raseddrong issue®f concern on the pocessnd
content of thePIBwhie advacating forabill that promaestranspeency ad acoountahility inthe
affais of the indudry, recognizesand upholds therights of host communtiesaswell asprotects
theervironment ed supprts dandard best pactices. They dsoadvacatedor its expeditedconsd-
eratonand passayg

In 2012, the Senate and Houseof Represendtives (esgctivey), indituted ommittees
on the PIB to review the hill and make recommendaions for amedmaets In 2014,
the committeessubmitted ther reports to the NationalAssembly after holding public heerings
and collaing viewsfrom galeholders. Based oithereports, the Asemlty introduced sigficant
amedmaeitsto thebill and made fareachingrecommendations th addresedsomeof theinitial
concernsof @mmunitiesand cvil sodety groups.

Thisbriefing takes look attheseameadmentsand recommertlations andyzing them to highlight

their drengthsand/ or inherent weakesesin order to engender a fair ad dandard legisition
thatgovenstheindustry.
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2. General Synopsis

It is encouraging note tha the new amedmets to the hill festured and ihcorporated
sane of the sallent issuesdvacatedfor by rights groupssich asSdd Action.! Theseissuesndude
the promaion of host community rights (suchas povdingdear operatond framewik for the Re-
troleum Hog Conmmunities Fund, defining $aus of ho communitiesetc.), the pruning of theower-

whemingminderid powers,transpeency (reped of the retrogressve confidentidity dausesppen
contractsetc.), environmetal remedlation and protectionin varying degreesand foms

There ae, howee, citical aspets of thehill whch thenew amedmet sadly faall to addresgo
bring thePI1Binto confamitywithinternaionabest pactices.For exkampbe, desjite the dear expec-
tation of Nigerian dtizens for the outlawng of ges fringdueto itsddeteriouseffect onhumans
and theenvironmett, actionto opthe mllutionisagan beingleft to thediseetionof theMinger of
Retroleum We proceed to outline other furdametal fawsaswell assrengthsof thePI1Bas anmel-
ed, and proffer recommendaiondor further reviews.

3. Institutions and Objectives

Poorregulaionof theoil and gas indudry in Nigeriagemsromweak nditutionsand lavs Thedu-
plicdty of agendes has been prevdent in the indugry with often osrlgoping and conflicting
roles With agendesnot dwaygakngresponsibity at citicalmaments, buck passng is doneoftenat
great cogsto theeconomy, evironmet or thedtizens. Thisproblemis not améoratedoytheopen-
ended powerswhich thefederal mimger responslbfor petroleum hasin determiningvirtudly every
Issu@r transactinin the sectoThemingerwiels dot of powerin awad of oil leeseor licenses
gopointmento boardsand Eragais,and pendization for offences. Quite often, the &dusve power
of themingerretardsprogess ithesectoend grongy cmpiomiestranspeencyand accountabil-
ity agt aestesroomfor power-aousewith

impunity.

1 SDIC 2009.Co mmu ésAnd T he &ol wenl ndryB i Advailable at http://saction.org
SDIC 2011. Issu & Of Co n m:eJoi nRos oniPa preOn The Petrol wen In dswy Bl ( P ). Mvailable at:

http://saction.org/PIB/pib joint position paper.pdf

Me nmra n chdo The Joi nS e h &€€o mintée On The Petrol wn In dswy Bil ( B) 2 021 They S oica |
D eelo p mentd pated Centre, So © aAtt on. (18-19 July, 2013).

Me nra n th®n The Petrol enIn dsuy Bil 2 0 GWObithaeTo TheH o032 Of R prese tat esB yCi vS d ¢ty

Work ng O nEx ria € esfReve nellra g e nydAc ¢ daubil & ®dGoern a aeicNig 8 & .8uly, 2009.
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« Setionsb, 6(g), 8, 9 and 1lof the am@dment prunesdown soe of the
extensiveand exdusve powersof theminger sich asto grant, amend, renew, ex-
tend or revokepetroleum licenses It transfered sore of these powersto the
supevisingagency or body (the Retroleum Ingectorae ad the Downgream B-
troleum Regulatay Agency). This is benefidd as it would sengthen the ingtitu-
tionsin theindudry sheldingthem fromthe overbearing nfluenceand cantrol of
theminderand thusmakinghem moreeffective

«  Sations 13, 14 and 43 of the amaded hill dso sreamlnes bodies and
inditutions intheindudry segppingthemultiple regulaory depatmaents, paraga-
tds a&ad agendesto cregte two diginct bodiesthe Rirdeun Insetrae(for theup-
dreamindudry) and the Davnstéam Brdeum Redaay Ageny (for the down-
dreamindudry). This gep will boostbetter co-ordinaion and owersght of the
indudry.

3.1 Other Provisions

«  The hill's amadmet scgps the Nigeria Naional Retroleum Corporaion
(NNPQ; estHishes Naiand Oil Comay asa patly pubic ligdility company
(Sction181).

« Estdlishesa new body, Fatieg Exporain Szvies to explore exploit for pe-
troleumresaurceswithin Nigeridsfrontiers(Section74).

~  Deregulateshepetroleumindugry (Section254).

«  Privatzeqexiging)refineries(Sction255).
~  Provdesfor estblisnmennf privaterefineries(Section256)

«  Provdes for estdllismentof independent pipdines,depots and oil and ges fa-
dlities(Sxtion258).

With thedrive towadstotalderegulaion ofthepetroleum indugry, which the am@&maets
expressthere doe s meértio be provisiondor protecting Nigerian atizensfromthe excesseof
private accumuatas. In particular, there is concern that Sections 254, 255 and 256 may be
aganstthesprit of Sections 16 (1)c; 16(2)b; and 16(2)c of the 1999 Conditution of the Federal
Republic of Nigeriawhicch gategha Goernmentshallmanageand operae the majorsectos of
the economy; tha the mateal resouces ofthe naion ae harnessednd didributed asbest as
possibbe to seve the common goal; and tha the economic sy@em is not operatedin sich a
mamer asto permit the concentraion ofwedth or the meas of production and exchangein the
hendsoffewindividuadsor group.
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3.2 Objectives

Pat 1(e) of thebill advances objective of esadlishing "cammeddly - oriented and profit driven
oil and gasentities". This negetesthe prindplesof the African Mining Vision(AMV) aswellas
theECONASMineral ResouresDevdopmentPdicy (MRDP). BottheAMV and the MRDP
proceed with theunderstanding tlat naturalresowces gwernance shouldprioritize the welbeing,
interestand overdl devdopmentof apeople ower and abovepecuniary gansand monetaty profits.
There are positive(dbet, vague in sane caes)provsionsn the PIB amadmet in Eaionto en-
vironmentd protectionand magement For example, Section 212 povdesfor therequiremet of
afidd devdopment fanfor commerdd discoeries.

4. Environment

Thedevdopmentplanis to mest adequae hedth safetyand environmeit sandards In addition, the
planmustcontan an goproved environmeital maagement fanand provdefor the dimingion of
routine ges flaring Accordingto Section 233, the Icense&s environmaital maagementplanwhich is
to besubmtedto the Inspeatatefor goprovd mustoontan informatioronervironmeital ad

sotal impctoftheproposed oil and gasxploraionand exploitaion.

Integestigly, one of the groundsfor revacaionof license oteaseprovded in thehill iswheealicen-
sear lessefailsto impkementits evironmettalmanagemet planin linewith goodbil fidd practice
Operdions obil companies ee expected to bein line with goodoil fidd practices as gpressedh
Section 326 of the bill. Also, Section 327 placesan obligation on oil and ggs compaiesto usethe
0 macautionary  goproach to environmaital ddlenge sadd to devdop and use 0 reironmetaly
friendly technologies for exploration and devdlopmentin Nigeria .Ssétion 326 obligatesd! indugry
operatasto complywith "internationaly acoceptadle pindplesof susandde devdlopmentwhich in-
dudes the necessty to ensue tha the onstitutioal right of preset and futue generdionsto a
hedthy ervironmet is potected”.

Theseprovsionsections 25, 326 and 327) require complancewith internaiondly acepted envi-
ronmetallav prindples of susanable devdopment,inter-generdional ad intragenerdional quity
and the precautionay prinaple, but faled to define treseprindples.Not being properly defined, it
will bedifficult to enforceand goply swehprovisionsnthePIB.
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Also Sction 292(b) provides tha "evey aarpay engaden adivities eqiringa lcese lesex pemt

in theupstramard dovnséan atasd thepérdeun ndstryhdl enourage theused ewionertdly

frienty tebndogesfa eqdoratioard dedgoren inNigeid'. Themee 'encourage’ in the provsion
Is wealend nonhinding ad thus prone to flouting; it shoulde replacedby an eforcegble dause
asthesubgct materisfurdametalto theprotection oflivesand gesevaionoftheenvironmaet.

Other gpedficareasonthebill'samemimeninenvironmet indude;
4.1 Environmental Rehahli tation

Setions237(2)(3)(4)(6)ap.c,d wouide for the proper decompositiorand winding dwn of petro-
leum wdlls and ingdlaions pontermirgtion of drilling. Thisis aganst theoracticeby oil and ges
compaiesoperatingin Nigeriaof hgphezard abandonment of oil wellsor other smilar cregtionsup-
oncessation of oil flowfromsauch fadlity.

Section 328 obligatesoil and ges operatasto rehablitae and resore the evironmet; 328(b) soe-
cficaly providesthd;

"Asfar asisreanaly practialde rénalilitatetheewiiomen afectedy eqdoration
ard praductin oedtians wianeverewvitarrenal imactsocer as a resdt o licesss'
ard leae s’ gpedias;to its natural or pre-exiging Sate béxretheqeaiasa
activtiesasaresit o whchtheewiiorrenal imactocorre!'.

Theseprovsiongortendhopefor the evironmeit includingtha of the @gradedoil- bearing com-
munities ofthecountry. Howe\er, the dause;" as far asreasonably praticabe éhouldbedruck
off asit woud compiomise thdaudable intent of this povision.Thehill Hill leavesmoreto bede-
sired. There is noincorporaton ofthepolluter- pays pindpleand it falsto removehecontrover-
siaprovisiononsabotafs.338). Andso, thaghit in a wayremoveglirect responsihity of sabo-
tagefrom host commurnties & wasobtanedin theorigind P1B, transferingsame téocal and
dategorernmetts oftheconcerned @mmunty mayhoweer beashot-drcuitedrdief astheselo-
cal or $ategorernmentswould likely end up transfering thesecoss onlocal gorernmet or om-
munitiesin form of deductionsor leviesetc. Section 328(4);

"Wheréthead rderredb in si-seabn(3) of thissdionis foundo hae oarreds
aresubfsaliegemssofremedion adretetion lsall be boe bythelaal
goernmesandthedae goernmewihinwhich the d acarred”
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Thisimposeaheay burdenon poor communities Thehill ssemsto hold them responslb ace
theoil operatasdlegesdotageintil thecontrary is proved.Whet the il faled to put nto onsd-
eratbonistha evenwheethereisssbotageit doesnot necessrily followthat it wasanact ofa
menber of thecommunity.

Furthermae, whee there is a disputeasto the causeof theact that hesresultedn karm to the
environmeit, the licenseeor dfected personor persans mayrefer thematerto theAgency fora
determirgtionand the dasionof theAgency shalbefind. Nigeria has been known not to have
the cgpadty to cdl oil multnatonds to order. Thus, makinga determirgtion ofthe cause of oll

spll to rest on offigds of theregulaory ingitution wouldon thelong run, be detrimantal tooil

bearing @mmunities The seatinshouldereviewedasit dsoanountsto anattempto oust the
jurisdctionofthecourts.

4.2 Environmatal RemedationFund

Conmmunitiesand its dwellers in Nigeria have sirce theinceptionof oil extraction in thecountry
in thelate1950s borne the brunt of exploitation ativities.Crude, assaated g and other oil re-
laedwasesand products lavepallutedland, ar and watesin large s@e leaving thesebarrenand
unproductive tofarming or agriculture; themainsouceof liveihoodsof dwelers of thesearess.
While notingtheexisteime of @rruption-ridden dvelopmentinterventionagendes,goernmett
hes in the main getlly collected roydties and rentsinduding pendties ad fees for ges flaring
from theoil and gas companies. Intheprocessthere is no realimpect of measesto amkorate
impaerishmat of oil bearing communities. Gorernmet is doing dsoludy nothing to rehabili-
tae thedegraded evironmet thus leaving the people athemery of oil and gesoperatons.

Sveralreportsfromgudies and tess carried out ontheenvironmait in these ommunities reveal
damingdegradation and pollution sich aswasdeseibedin the2011 United Netion's Environ-
maital Progam (UNEP) report? on oil pollution in Ogani land, which revededunprece-
dented degradationand pollutionof both landand sufacewvaterof thearea Yet, theNigeriangov-
ernmentsconstangble mataal plans tocompiehensiey rehabilitate thesedegraded environ-
ments

2U NEP. (Q2). Env ronmenta As sssment of Ogoniland Available at
http://p edonfid¢ tne mh/p ulib aohsiO BVUNEP O E A #
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It is therefore same level of swccour that the PIB2014 ameadmet in sectin 236 povided for an
Bwvionenal Reedtion Fud for the remedaton of evironmeital cdmag The bill dipulates
thisasa condtionfor thegrant of ail licerse:

« dl oil lieseesr lesseesreto pay theprestoedfinandd antibutionto the funia acordance with

quddines tbeissudalythepdrdaum nspeoete fotherddalitation omaeganent oBgIveaM-
rametal imactsof lenseorlease.

«  "uponthetermnationof thelicerse or lease and after having comgiedwith dl pcssble
aurviving ervironmemal oHligations, any amounts remaning in the fund shall bere-
turnedto the licersee or lesge" (Sation 26(6)).This povsionsaunte-pradudive neggtivam-
pectsof pdrdeum goaatins ge knowto last log aterthe paatin(s)moht havelbeentemimated It
shoulddidaebetruckof.

5. Gas Flaring

The flaring of assaded ges is an environmentaly destructive act that hes becomepervasie in
the Nigerian petroleum indudry. For decades, natrd ges, which i s idtalds svaiedil in
theresewoir, isburnt offwhie crude is piped to export

termirds. Thegesthd isflared in seerd locationsin theNiger Ddta areaof Nigeria isinjuriousto
both humarend environmentd hedth. Another sadfactis tha the ass@atedgestha is flared could
beusd to generae dectricity and for other domesicand ndudrid energyuses Nigeria,acountry
suféringfrom chronic power shdagesand lack of energy accessfor themgority of thepopulaion.

Underthe existing law(AssociadGadRe-Injedion At of 1979 Ca. A25, Lavsofthe Feeraionof
Nigerg), gadlarngisillegalnd the oil produdng conpaniesweregiven aeadine of Jnuary 1,
1984 to gop all gadlare or be made to paypendty for breachof the lawbannng gadlarng. Thisis
theintendment of Setion3(1)ofthe 1979 AssociadGadRe- Injection Actwhich provides:

Sijettosiseadm (2) d thissedbn no anpary ergpgdn thepraductan o dl a gassd| aterl anary,
1984 flaregapraduced iressodien with al withaut thepamissionwritingd theMiniger.
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TheMini s tpemisdianis on afidd by fiedd baas and on fulfilment of certan onditions. And by
setion4 ofthelaw, thependty for breach ofsection 3 isforfature oftheconcessionganted.

Howe\er, the power grantedthe Ministerunder this égisition hes &d to duseswith theNigeri-
an geernmaeit continuing to gant permissioner gesflaringin perpetuity.

While Nigerians generdly desirea dear ban on gesflaring, thePIB(amedmaent) 2012 seents
legdiseges flringby virtue of sectin 315(5) which mamlateghe gtroleum nspetorae toimpse

and oollect finesfor gesflaring Thehill, by thisprovsion poscibesgesflaringon onehandwhieon
another legdizest.

Also,whie theamadments tohehill gopearsto makesomeprogesswith curbing gsflaringin the
country, thisprogessecomes bwe\er defestedbythenon-provision foaddfinite dae to outlawges
flaring inNigeria. The provsion irthe am@maeit which retained endinggesflaring is openended and
at thediscetionof theMinister agtatedin section 310ndualgashdl notbeflaredrveteddta a
dde(flareaut-cete to bepraribedbythemniger..” issadlya furdametalflav onthehill and a hugesé
-beck on eforts a environmeital redth and susanaility. Theimgication is thet with the repeal of
the Asodated GasRe-injection Act by the PIBvhen g=d into lan, ges faring will become le-
ogd in line with Section 310 pending the date to be prescibed by the Minister. This wouldusher
in aregimeof gaseuncertanty.

Of drong mteisthefact tha thecurrent PIBnegaesthegoodnork which theHouse dal doneprevi-
ouslyon theissuef gasflaring in Ngeria. It is onrecord tha theHouse oRepresendtives had in
March, 2010 overwhémindy pased the bill for an ActtoAnemnltheAsceied &ReinectmActNa
99d 1979 Gap A25, Lawsd theFedd Reydic d Nigeia In adopting the landmark report of the
committee, the Housef Represendtives ourageasslyfixed Decemlgr 2012 asthedeedline for end-
inggesflaringinthecauntry.

Under that bill, which could not become law (as it was not backed by theoBgrzaes)wae
prohibitedfromengaging in gesflaring whéier routine or continuous. Itgipulatedhat

"...ay ompay oindvad hdl ke ledeto a fineto be ddernmel a theprevaling intendiond ga narket
priceandachfinesdd|l na beacurtedsspat o Proacton $aing Cotrad (FSCir antVeturgd))
ddiggtians Suchfinesdhdl kein addiontothepenisy far flare'.
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It further provded that:

"ary ompay that debres an inarret gas flared \dure kdl keliddetopay a pedty feed $100,000
in addtiontothepayen d thedffeerced aichddared vdunea therevalinggesnarkefrice'.

Theselandmark povisionsvererecommended and passedby the Housef Represendtives;dlow-
ing theP1Bto passthrough withits current porousand opagueprovisonsongssflaringistherefore
tantanount to the Houseof Reorentaivesreverang itsdf. In other words, the courtry would
thereforenot havemale any progressvith curbing gadlaring and ultimatelypollution and degeda-
tion of itsenvironment.

We recommend tret theNationalAsssmblyinset adear deadlinein thePIB2012to end s fhres
in Nigeriawhie gipulating very grict pendty, indudingthe fofature of
licensesfor faibreto put outtheflaresontheday soprovided.

Section 316 provides for finesaspendty for continued ges flaringwhie Section 312(3) gipulates
impaition of a fine at the market value equvalent of the quantity of gas flaredfor flar-
ing ges "withoutpermit under siwch drcumsances aslistedin sectin 312(2).

There is a positive devdopmentin Section 315 of the PIB which provides for ommunity
or personsto report casesof gas flaringwithinthar vidnity or evironmaeit. Thehill gipulatesn
Section 315(2)(3) (Mbinding obligation on theregulatingbody to act (onsuch report). Sdly, Sec-
tion 315(5) of the provisionremovesampusoryohbligaton to pendize confirmed esesof there-
ported offensemakingt discetianay bythepetroleuminspetorae. There isinherent weakessn
this: ompiomised offiids of theinspetorate ould exploit thisprovisionand sheld ofending en-
titiesfromdiscpline. It isour viewtha once it is asertainedthat a peroleumfadlity is flar-
inggas,thedipulatedpenalty shoud beapplied.

Section 316(1)b provides for public discbaure by the Retroleum Agency of the daly finesfor
continued gsflaring While Section 316(2) dipulates gl term of three montHsr refusato make
public sich gesflarereport.

The Bl alsoprovidesincentivesin formsof equipmet taxwaversetc.to encourage operatas to
emlpace zero-flaretechnologes.
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6. Provision of gas for the domestic

Apat fromassoatedyss which ismadly flared by oil companies,non-assaatedyss tas been pro-
ducedin Nigeria withatt flaring. The bulk of the non-assoatedges is eported, whie Nigeria
doesnat have enoughges for local dectriaty generation ad otler domesic and indudrial energy
usesA positiveaspe of the PIB(amedmaert) 2012is tha Sections216 and 304 makedaborate
provisions fodomesic ges &alability throughtheframewrk oftheNaionalGadMager plan.

Theseprovisions imposiemetic ges suppy obligatonson every petroleum mimgleaseThese
provsions ra necessxy legisionsfor the avalahility of ges in the domesic marlet. Bll should
further providefor licensees tbrstmeetdomestiayes demandaguiremet, before exporting. Sec-
tions304 and 406 provdesfor incentivesfor comesic gassupiy;

"Asipperd gadestned soldly the dmdic narketdhdl e etitledto dam
pracuctaon dlovence (perAVIL)O
Chisd Setan 406

7. Petroleum Host Communities Fund

Section 142 of theameded PIBprovidesfor theestllishmentof the Retroleum HostCommunities
Fund (PHC Fund), its purpose and bendficial entittemaits tothe ommunities According to the
provisionthe fundghalbeutilized" to améoratetheimpatsof petroleum operationsonhostcom-
munities'.

On thismater, the anended bill isanimpovementonealier versonsofthe lil that aegeda lot
of opaguenessaround the equity fundowing to non-dear definition of $ats of host community.
Al by virtue of s. 118(6) of theorigind hill, the @mindration, margemet and disbursment
of the PHCFund was politd, non- transpeent and open to aduseand maipulaions ad is
entirly within the dscetionof theRetroleum Miniger.
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Theorigind hill further setasile a saggering10% of the host community fund for whatit cdled its
admnistraion ad maegement. Itis thusencouragirtgat the PIBcommitteereviewedthesegrey
provisionsin line with the recommendaions which communty and dvil sogety goupssich as
Sodd Action maden ther submissionsnduding mamoranda tathe PIBanmitteesontheissuge

Accordingly, sectin 144 of theamedmaeit, now dearly designaies entitiesobligated tanakecontri-
butions tothe furd;"...dl conparesindved in ustramard dovnsaanpérdeumapeationsa bahtore-
mt mothy"inpatfundthd amairts tahehostaamunty furdbasd anthefdloving

0 perhectred leasaregrodangwell.

o dameerperméeerlengh o eaclfiovng gahering line,gappelne a dl pradud pipeline.

0 pergueemeeraeaxcapedy ary oatiad tarkfarm fillinggaiona sima fadlities
indudngdl ardgaredted.

Also,amaded hill gipulategshegatusand qudificaionashostcommunity. It Saies that qudification
for entitlement (lsdl be)basednthelocation of aconmunity in;

0 RetdeunfPogecinglienses.

0 RetdeunMininglease

o Pipelireridas.

0 Impd aesd Ohaepdrdeunfedlitiesard

0 Impd aressd hdlovwaerpdrdeumnel ppelineardfadlities

Additiondly, theamaded hill in Section 145@) dorogatesthe10% provided for in the dgind hill as
admingraive cost for the fund gipulating raher thet; "...nd nore tentwopeend thefurdshdl ke
usad by theBoartbadnnise theFHCfurd'. Desyite these positive improvements, tire howew re-
mans grey aress to be onsdered; for examibe, on the compositiorf the mamkgementboardfor
thePHC Fund, gpart fromsixpersonsaido becommunty leedersfrom thesix geo-politicalzones
of the country each, there is no communty or dvil soeety represetativein thisoard. Also,the
provisionof thehill dipulating thetransferof furdsto "Conmunty Organizatons” dld not define
whatconstituésa '‘community aganizaton' tobequdifiedasredpient of thisfund. Thisnon-darity
is bound to aegte crisisin communities asamaophous organizatonsocould sping upand keginto
makedamsto thefunds. The Bill showdlealy definetheparametersor designaton as @onmuni-
ty organization.
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Other ggnificant provisonsoftheamement onthehost community fundindude:

the PHCfundto be magd ad admimteed by a "Boa" whih shall ansisof
(seion6);

+ a Chaifam

+  anExativeSectary

«  Sixpgsnsfronthesxge-pditicakores

+  six cormnty leederdronthesixgpo-poltical znes

+  onegresniaivesath oftheureamand donngreamoonpaniesand
+  DiretarsGeed ofthelngetoréeand theAgnoy.

boed gopantmeant tobdorfiveyersaly.
FHCfundtotrande funddretly tocomunty aganizatiors

dloaionprasdressnd fomuldo beestididedn subgaly regiationto benadbythemims-
te.

impect furding shallna rdievea amjany frompaying for any spefic

damagemeto praoaty or hedth of any perty asa resultof the usdream ad dowtrsanye-
trdeungpaatingSation144(1)e.

any dgypege of udream or doandream pardeum gogaias of a rdeumasseir
fadity withina had coymurty asa resultof nofaudt of thegpaatorshalldeny suh cormni-
ty of its atitlem@ to the PHCfund @rungfronsuh asetorfadity forthepaiodin whih
suhwasnd in ug Sation144(4). Thisprovsion lacaestesaary; it dd na spefy any wayor
measofddemimng théaut fordopege.It dd not alsspefy whasor shalleresponsfor
ddemimngwhatodituteafaut orahawise.

the anual audted finandd rgoat of the fundshallbe pidised in the webot@HC
fundotlaerthan sixnorisofeechresingyea
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8. Compensation, Protected Objects

Althowh thehill'samendment$aveintroduced sane helpful provisiongo guaranteepaymentof fair
and adequate compesaiton asdvacatedfor in Sodd Action'sMemoendumand other communica-
tion to the NaionalAssemly ontheissug byindudingcompesation fothosevhoséand would
bedamagd or acquiredfor oil and ges attivitiesaswdl astheparticpaton of owrers of properties,
building and/ or otler oljectsof commercialvdueasspédt out in secton 231

Inthecoursex udreampardeunacivitiesoperan &dl: (@ inurea destoy atreex oljet wihich
is:(1) d amnred \due; (i) the opet o \venetian to thepeqle reskentwithin the lienser
leasares, asthe asenay be; () darege a destoyary buldng a progety;(Q dsurba davagethe
srfacef thelard a ary dherrigits to ary pesn who onns a isin lasMfu acapéan o the li-
@nsed leasdand(2) Alienseelesewin @uesdarag pursarn tosulscion (1) of thisstian
ddl py far ard adegete aampendion to the perersa ammntiesdrecty afededoythe camage
a inuy.

fulfillment of theintent of theseprovsions iboweer threstened bytheletterand prindpleof sec-
tion 232 subsectin 1, whch datesha;

Thearounhd arpendian paalde unerseedtn 231 (2)sdl ke ddernmedyy theingectratein on-
sitaicnwthdesgnéedeerersard gresddivess theperanwhegraetedject proety a lard
hae ben daragd andhelienea leseesn acadarewth reguatiorsmack by themnideran the
adied theingatadae.

Theconcern for communitiesis a situatn where theminger m&esregulaionstha suittheNigeri-
anSateand theQil multinationdsbut unhe pfulto them.

Our viewisthat theNigerianMinerdsand Mining Act (NMMA), 2007(whch guidesthe solidnirer-
ds secto offers the minmumsdandard in dedling with communities on issuex landrights and
compesatio. It isour recommendetion,therefor, that the povsion®ftheNMMA shoulderep-
licatedn dl extractive hdustrylans induding theP 1B

3D £0 1Go.mmudsAndT hRR &ol wenl n dryB il. Available at http://saction.org.
Me nra n thli oTheJ atiSen & € ennitteson P &ol wenl ndryB i (I B),2 0 by@2TheSo t éleedlop mé n
Inte gated Develo p m€e tme (S oi caittoi h 18-1 Qul 90 1 3 .
| 1 eOf C o crre Joi rPtaiionP a p@nT hRR &ol wnind gryBi | |). AyvaHabl8at:
http://saction.org/PIB/pib_joint position_paper.pdf
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Smeof the more positivgorovsionf the NMMA, 2007 ae asfollows Section 3(1)(¢) of the
NMMA, 2007 providestha:

1) Nomned titlegantedurderthisActall authorisesmmraisae pgaaion oexlotaian of mn-
gal resorcesn, orin, a the estionofbeaasonorthe ca@ionof ayland

a. capedly ay toan, villagemakd, buial gound or carderyanetal, saed orarteslogical
ste,gppqriaedfor a railay or stuated within fifty migesd a railwayprwhidh isthe sted, a
withinfifty mées § ay Gowvarat orpudicbuldng resewir,danorpubcroed

Withrespet to rent onland, theNMMA make# dear in Section102(b) that the owa or oacupier
of thelandmustparticpatein determinngtheannual sufaceent fortheuseofland for minngoper-
aions.

In Setion107 of theNMMA:

"Ahoberd the Mined title mayin addtian to any aheranaunts payade undertheprorsond this Act
and et to valetion repat by a Govenet licesed
vale, paytotheacaiperd the |ad hdd urdera Saelesse ahesiljet ofrigt o

eelele: )oY

(@) ressoddeapanstionfar ay dsurbenceofthesrfaceighisofthe oaneror cceiperand any danage
doeto the srfacenfthe land onwhidh the eptarationorminingiskengorhaden arred ad

(b inaddtionpaytothe aanerofany agp, esonomidres buildng orworkdanagel, revovedrdesoed by
thehodderofthemning title orby any ofitsagetsservis mmenstionforthedanage , arovalorde-
drudiond theaqp, eammidres buldngorok.

The aove provsiongor compesatiorunder the Nigeria Minerds and Mining Act, 2007 cregtes
morecertanty onhow theamounof compasationvould berrived atthan theprovisionefthePIB.
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9. Right to Free and Prior Consent

While petroleum and solidmirerds are both naural resouices exploitedin the ountry, regulaions
for petroleum resouices exploitation has been mad oppressive iad skewel. Unlikethe legd regime
under thePIB theNigerianMinerds ad Mining Act (NMMA), se&s to protect therights of land-

owrers even before the granting of miningtitlesto minng compaies. Themininglav gipulates
tha gorernmeit must btaintheconset of theprivateowrer of land before minngtitle wouldbe
granted. Intheevent tha thelandowrer refuses$o give cons@t, no mining opergion can take [ace

in uchland, asstatedn Section100 oftheNMMA:

Whenangudicdian ismakeforMined titlein repecbfanaeawnid nduces ry privde lad orland
ccopednde adaelessar rigt o @wa@noy, the ndice d the gppication, $all ke givenn the presribed
marertotheoanera acaiper ofheland and anset dotined bfarethelicesasganted, aherwidéelicese
mayegeatedathexdusm otheprivatelandin queson.

Theseprindplesof community grior and informedcommunity consent,which ae nternaiondly
recognized best practice in the exploitation of naural resouces ae bckingin thePIBasamerled.
Individud or community lands could beleaseaut to etitieswithaut ether the knowédge or con-
sait of the owne(s) of sich land. This situabn is further aggraveted by virtue of the obnoxious
Land UseAct Decree Nos.6 0f1978 (now Land UseAct, Cap. L5 Lawsof the Federationof Nigeria
2004). The prindples of free, prior and informedoonsentasobtaindde in the Mining Act,
2007shouldsobeinseredin theP1Baccordingly.

10. Transparency and Accountability

The lil profesesobjective of governance and maegemenif petroleumresoucesin Ngeria in drict
candiance with the principes of gad gowernanee trangparency and suganede devdopmet
(Section3).

Page 16



| Social Action Briefing on the Amended 2012 PIB

It dipulategpublic input and invdvementin keyactions othesectofSctionss, 5, 8,178,179).

"Themnigerddl priortomakng ay reglaionundethisAct,caducta
pudic heawy.." (S2abnd).

Sections92, 93, 6, 5,8, 178 ard 179 makeompusorypublic discbsure provisiors

" Agencshalpublisitsfinana reprt nitswebsité.
Thisprovsionshedthyfor accountability and proper managemat of pulbic furds.

" Evergopanyind\edadicneelesseorcatrectr hdl foreacHiomeand eacleae prode a yedy
smmary of dl revenuead cdas on whch le pyrens underibsgon(1) of this abnweae besed
wihin three yearditer be ex@tiond eackdemaryea..” (Seamn207 @)).

Section207(1) repedsCorfidatidity (sececy) clage.

" Qorlicenidity dawssa ahersxh daesss ortanedin lienses, leagee Mo oriradsfa ugrem
oatiorsthd arefa thepupasd preering acestoinfamaan and doumetsby third patiesin regped o
arypymesa rodties fessard bouss d whaeerndueard taxeshdl bevadardd no &et”. Seim
207(2).

Theseae posiivegepstha shouldefirmly retaned ashey will goalong wayin makinghe con-
duct of affais of the sectorwhich had hitherto been shiouded in vdous sececy moretranspe
ent. Section 207(7) crimindizesnon - discbsue of nformationn thisregard.

Desijte the laudable provisions mentiedabove, there are othersinseréd into the PIBasameded
that could jeopardisethe quest for accountability in the petroleum secto For exampbe, unjustifedle
tax havensand wavers asprovdedfor in sectns186, 190 ard 197 of thehill are hurtful to thena-
tion'seconomy.Also,there are pousions ahehill (Section182 etc.) tha exemptsomeentitiessich
asthe'to be estidishedNaionalOil Compayl fromthegpplicaton of theFs@& Responkiity Act,
2007 and the Procuremeat Act, 2007. These exdusims mgee thetranspeency and accountabil-
ity objectivesofthePB.
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11. Joint Ventures

ThePIBamedmaeit by virtue of sectin 394(b) reverseshetrend and currert practice by joint
venture partners of cdeulaing and deducting production shaing frstbefore determinngtaxesand
roydties. Section39%4(b)gateshat

"Un der any produdion sharing caitracts, royalties shall be ddermined firs and
subsequetly produdionsharing...” .

Thisisavery laudable provsionend shouldbefirmlyretaned. Thisprovsionwould savlecountry
from the current economicsabotagg pectices prevdent in the crrent production sharing con-
tracts (P£0s), Joint Vanture Contrects(JVCs)etc. throughwhich oil and gasentitiesrip thenaionof
the economic enefits of its lesouices by sygenwticdly seting any figure asthar production cogs
and deducting thisbefore cdculating and paying taxesand roydties to the Nigerian ate. This a-
ploradle practice has for decades ripped the country of due benefits fromits oil and gagesouices.

Conclusion

While the PIBamadmaeit 2012 has goodand progessiverovisionsvhich can tentidly makethe
oil and gas resouces moreimpectiul for the country's overdl devdopment and its dtizens generd-

ly, we have indicated in the aove passsges sme oftheprovisiongn thehill which could retard these
potential gans.

Aswehave &sonoted above, the PIBexpressea pursuit to build a commeddly vibrant and profit
-makingpetroleum indugry. Howe\e, private profit shouldbe madewithait ower-concentraing
control of resowces and wedth in the hends of afew. The djectivesof commeradising ad creating
profitability mustbe sructuredto make tem dign with the goalsof ushg naural resouices for the
owrdl devdopmentof Nigeriaand for thebeneit of thedtizensofthe cauntry.
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